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DIGEST OF OTHER RECENT VIRGINIA DECISIONS. 

Supreme Court of Appeals. 

Note. — In this, department we give the syllabus of every case de- 
cided by the Virginia Supreme Court of Appeals, except of such cases 
as are reported in full. 



WASHINGTON-SOUTHERN RY. CO. v. CHESHIRE. 
June 10, 1909. 
[65 S. E. 27.] 

1. Appeal and Error (§ 843*) — Review. — Where a case was tried 
upon an amended declaration, an assignment of error concerning 
questions raised by a demurrer to the original declaration need not 
be considered. 

[Ed. Note. — For other cases, see Appeal and Error, Dec. Dig. 
§ 843.* 1 Va.-W. Va. Enc. Dig. 590, 591.] 

2. Master and Servant (§§ 293, 296*) — Injuries to Servant — Instruc- 
tions — Evidence. — In an action by a servant for injuries from a turn- 
table operated by compressed air, evidence that, though there was a 
safe method unknown to the servant of shutting off the air to stop 
the table when the lever usually used for the purpose failed to work, 
the foreman required the servant to shut it off by going under the 
table while it was in ftiotion, which resulted in his injury, warranted 
instructions that where there are two ways for a servant to perform 
his work, one safe and one unsafe, he must adopt the safe way, if he 
knows of it or might know of it in the exercise of ordinary care, that 
it is the master's duty to inform the servant of the safe way, and if 
the servant was not informed and did not know and could not in the 
exercise of ordinary care have ascertained it, and was doing the work 
assigned him in the only way known to him, which was not so ob- 
viously dangerous that a reasonably prudent man would not have 
undertaken it under the direction of the foreman, he could recover for 
his injuries, though he knew there was some danger, unless he was 
guilty of contributory negligence other than the failure to use the 
safe method. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. 
§§ 293, 296.* 9 Va.-W. Va. Enc. Dig. 714; 7 Id. 718.] 

3. Master and Servant (§§ 150, 233*) — Duty to Instruct as to Safe 
Method of Work. — The instructions correctly stated the law. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. 
§§ 297-307, 684-686, 701-742; Dec. Dig. §§ 150, 233.* 9 Va.-W. Va. 
Enc. Dig. 686, et seq.] 

4. Master and Servant (§ 293*) — Injuries to Servant — Instructions 
— Evidence. — The evidence warranted a charge given stating the mas- 

*For other cases see same topic and section NUMBER in Dec. & 
Am. Digs. 1907 to date, & Reporter Indexes. 
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ter's duty to furnish the servant with a reasonably safe place in which 
to work. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. 
§ 293* 9 Va.-W. Va. Enc. Dig. 669, et seq.] 

5. Master and Servant (§ 180*)— Fellow Servants— "Physical Oper- 
ation of a Switch." — A railroad employee whose duty was to turn 
a turntable for all engines coming in or going out of an engine house, 
and to throw the switch for the tracks in whichever way they were 
going, was engaged in the "physical operation of a switch" within 
Const. § 162 (Code 1904, p. cclix), abolishing the fellow-servant rule 
as to such an employee, and under the express provisions thereof and 
of Code 1904, § 1294k, may recover for injuries caused by the negli- 
gence of a co-employee having the right to direct his services. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. 
§ 180.* 5 Va.-W. Va. Enc. Dig. 23.] 

6. Trial (§ 867*) — Instructions — Modification. — In an injury action 
by a servant, it was not error to modify an instruction presenting a 
theory as to the accident, upon which the master would not be liable 
so as to present, also, an alternative theory upon which the master 
would be liable; both theories having evidence to sustain them. 

[Ed. Note.— For other cases, see Trial, Dec. Dig. § 267.* 7 Va.-W 
Va. Enc. Dig. 714.] 

7. Master and Servant (§ 294*) — Injuries to Servant — Instructions 
— Refusal of Requests. — In an action by a servant for injuries from 
a turntable, caused by an attempt to operate it in an unsafe manner 
directed by his foreman, where there was a safe method of which the 
servant had no knowledge, a request to charge that if the turntable 
was of modern pattern reeently purchased from reputable manufac- 
turers, and the master exercised ordinary care in its adoption and 
selection, and the servant's injuries were due to the fact that the 
turntable was not safe or fiee from defects or to the manner in which 
he tried to operate it, was properly refused as making the servant un- 
qualifiedly responsible for the method of operating the turntable 
when it appeared that he acted under the orders of his superior, and 
in the only way known to him. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. 
§ 294* 9 Va.-W. Va. Enc. Dig. 709.] 

8. Appeal and Error (§ 362*) — Proceedings for Transfer — Petition 
— Sufficiency of Assignment of Error. — An assignment of error in a 
petition for a writ of error that instructions asked by defendant and 
refused expressed correctly the several propositions stated in them, 
and that there was evidence supporting or tending to support them, 
was insufficient under Code 1904, § 3464, providing that a petition for 



♦For other cases see same topic and section NUMBER in Dec. & 
Am. Digs: 1907 to date, & Reporter Indexes. 
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a writ of error shall assign errors, etc., and Court of Appeals rule 2 
(57 S. E. xiv), requiring a clear and concise printed brief of the points 
intended to be insisted on by a party to a writ of error. 

[Ed. Note. — For other cases, see Appeal and Error, Dec. Dig. 
§ 362.* 1 Va.-W. Va. Enc. Dig. 503.] 

9. Appeal and Error (§ 362*) — Proceedings for Transfer — Petition 
for Writ of Error — Nature. — A petition for a writ of error is in the 
nature of a pleading, and must state clearly and distinctly the errors 
relied on to reverse the judgment. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 
1960, 1961; Dec. Dig. § 362.* 1 Va.-W. Va. Enc. Dig. 503.] 

10. Master and Servant (§ 278*) — Injuries to Servant — Actions — 
Evidence. — In an injury action by a servant, evidence held sufficient 
to sustain a judgment for plaintiff. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. 
§ 278.* 9 Va.-W. Va. Enc. Dig. 725.] 
Judgment affirmed. All the judges concur. 



ATLANTIC COAST LINE R. CO. v. BRYAN. 
June 10, 1909. 
[65 S. E. 30.] 

1. Carriers (§ 159*) — Loss of Goods — Notice of Claim — Reasonable- 
ness of Requirement — A provision in a bill of lading that, in case 
the goods shipped are lost, a claim for the "loss or damage must 
be made in writing to the agent at the point of delivery promptly 
after the arrival of the property, and if delayed more than 30 days 
after * * * due time for delivery thereof," the carrier shall not be 
liable in any event, is reasonable. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 670; Dec. 
Dig. § 159.* 14 Va.-W. Va. Enc. Dig. 187.] 

2. Words and Phrases — "Waiver." — A "waiver," to operate as such, 
must arise either by contract or by estoppel; and, if by contract, it 
must be supported by such a valuable consideration as will support 
any other contract. 

[Ed. Note. — For other definitions, see Words and Phrases, vol. 8, 
pp. 7375-7381, 7831, 7832. 3 Va.-W. Va. Enc. Dig. 417.] 

3. Estoppel (§ 58*)— Effect of Conduct— To effect an estoppel by 
conduct, the person sought to be estopped must have caused the 
other person to occupy a more disadvantageous position than that 
which he would have occupied except for such conduct. 

[Ed. Note.— For other cases, see Estoppel, Cent. Dig. §§ 144, 145; 
Dec. Dig. § 58.* 5 Va.-W. Va. Enc. Dig. 271, 272.] 

♦For other cases see same topic and section NUMBER in Dec. & 
Am. Digs. 1907 to date, & Reporter Indexes. 



